IDAHO BOARD OF HEALTH AND WELFARFE
MINUTES
Special Meeting March 20, 2018

The Board of Health and Welfare convened at:
Pete 1. Cenarrusa Building
450 W, Stale Street
Boise, Idaho 83720

BOARD MEMBERS PRESENT

Darrell Kerby, Chatrman — via phone
Tom Stroschein, Vice-Chair — via phone
Russ Barron, Secrctary

Dr. Richard Roberge

James Giuffré

Wendy Jagquet

linda Hatzenbuehler — via phone

STAFF PRESENT

lisa Hetlinger, Deputy Director, Behavioral [lealth, Medicaid, and Public [lealth
David N, Taylor, Deputy Director, Support Services and Operational Services
Kathic Brack, Special Assistant to the Director

James Aydelotle, Bureau Chict, Vital Statistics

Elke Shaw-Tulloch, Division Adminisirator, Public Ilealth

Dicuwke Spencer, Deputy Division Administrator, Public Health

Niki Forbing-Orr, Public Information Manager

Chris Smith, Public Information Officer

Lynn Overman, Liaison to the Board

OTHERS PRESENT

Nicole McKay, Lead Deputy Allorney General
Scott Zanzig, Deputly Atlomey General
Rob Adelson, Deputy Attorney General

CALL TO ORDER

Following proper notice in accordance with Idaho Code, Scetion 67-2343, and pursuant to call
by the Chairman. the meesting of the Idaho Board of 1lealth and Weltare was called to order hy
Darrell Kerby, Chairman of the Board, at 1:00 p.m. Tuesduay, March 20, 2018, at the Pete 1.
Cenarrusa Bldg., 450 W, State Street, Boisc, [daho.



ROLI, CALL

Divector Barron, Sceretary, called the roll. Roll call showed seven (7) members present. With
six (6) voting members present, Chairman Kerby declared a quorum. Absent and excnsed were
Representative Fred Wood, Senator Lee Heider, Tammy Perkins and Timothy Rarick.

PUBLIC COMMENT PERIOD

Chairman Kerby opened the floor for public comment. Nicole McKay, I.cad Deputy Attorney
General. presented a letter as public comment from Lambda Legal (Sce Attachment 1) regarding
Vital Statistics Temporary aud Proposed Rule Docket No. 16-0208-1801 (Scc Attachment 2},
requesting a revision of the rule climinating the requirement that minors obtain both a court order
and parental consent to change the gender on a birth cartificate. The rationale for this
requirement is that minors are a vulnerable population and parents do not always act in the best
interest of a child. Courts can make [actual findings in determining the best interest of a child.
Additionally, DITW has denied other birth certificate changes for minors without both a court
order and parcntal/guardian consent.

COMMENTS FROM BOARD MEMBERS

The current draft of the rule states that both parents listed on the birth cerlificate must agree to
the change of gender on the certificate. If they do nol agree, or only one parent can be found, the
coutt can make a finding and order to make a gender change o the birth certificate. Reversal of
a name change for gender identity purposes is not provided for in the rule, but there is nothing to
prohibit it.

EXECUTIVE SESSION

MOTION: Jim Giuflré moved that the Board, Pursuant to 1daho Code §74-206(1)(f), convene in
Executive Session to discuss with legal counsel the potential legal ramifications and options for
DHW with the Temporary Rule under Docket No. 16-0208-13801.
SECOND: Tom Stroscheln
Roll Call Vote:

Aves: Kerby, Giuliré, Hatzenbuehler, Roberge, Stroschein, Jaquet

Nays: None

Absent: Rarick

Motion Carricd

No final action was taken and no final decision was made by the Board.

MOTION: Jim Giuffré moved that the Board ¢nd the Executive Session,



SECOND: Wendy Jaquet

Roll Call Vote: Aves: Kerby, Giuffié, Hatzenbuehler, Roberge, Stroschein, Jaquet
Nuys: None
Absent: Rarick

Motion Carried

Vital Statistics Rules: Completion and Corrections of Certificates Docket No.
16-0208-1801:

MOTION: Jim Giuilré moved that the Idaho Board of lealth and Wellure adopt the
“Temporary” rules, with the attached alternate language at IDAPA 16.02,08.201.06 for the

“Vital Statistics Rules”, presented under Docket No. 16-0208-1801, effective April 6, 2018.

SIECOND: Wendy Jaguet
Rell Call Vote:
Ayes: Kerby, Giulfré, Tlatzenbuehler, Stroschein, JTaquet

Nays: Roberge
Absent: Rarick

Motion Carried

ADJOURNMENT

The next meeting of the [daho Board of Health and Welfarc is scheduled to be held May 17,

(%)

2018. There being no {urther business to come before the Board, Chairman Kerby adjourned the

mefztiwéat '2‘\45 p.IIL.
b

|
Rcsrtcti‘ully signed and submitted by:
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rerman, Liaison to the Board
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i Lambda Legal

rizking the case for e...[ualm_,«'

March 19, 2018

Via Email (Lynn Overman, [ynn.overmani@dhw.idaho.gov)

Board of TTealth and Welfare
450 West State St., 10th Floor
P.O. Box 83720

Boise, 1D 83720-0036

Re: Public Comment on Proposed Changes to Rules Governing Completion and
Correction of Certificates; Vital Stalistics Docket No, 16-0208-1801

Dear Chairman Kerby and Board Members,

As the legal team representing the Plaintiffs in 2 F v, Barron, No. 17-160 (D, Idaho), we
write 1o submit public comment on the proposed changes Lo the rules governing the Completion
and Correction of Certificates to comply with the Court’s order dated March 5, 2018, Lambda
Legal Defense and Viducation Tund is the country’s oldest and largest legal organization working
to achicve Tull recognition of the civil rights of lesbian, gay, bisexual, and transgender people

and everyone living with HIV.

We write in support of the proposed rule with respect to adults, but we urge revisions of
the proposed rule with respect to minors. With respect to adulis, the proposed rule
straight{orwardly brings the Idaho Department of Health and Welfare (IDHW) into compliance
with the Cowrt’s order, which holds that “there s no rational basis for denying transgender
individuals birth certificates that refleet their gender identity.” Order at 18,

With respect to minors, however, we helieve that the proposed rule—ellectively
requiring bothuparental consent and a court order—ypresents a significant and unnecessary
practical barrier for young transgender people to correct their birth certificaies to martch their
gender identity. As the Court’s order noted, mismatches beiween one’s identity documents and
perecived gender can endanger the health and safety of iransgender people, Order at 9. Young
transgender people are at particular risk for harms as a general matler, and that includes when
their school records fail to match their gender identity. See /0 V., Dki. INo. 28-6 at 8.

The Court recognized the “potential implications of vesirictions and restraints IDHW may
place on the ability of transgender people to apply for and receive approval of applications to
change the sex listed on their birth certificates.™ Order at [7. It then cautioned against any rule
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thal would “subjcet one class of people to any more onerous burdens than the burdens placed on
others withaut constitutionally-appropriate justification.” Id. at 13.

The proposed requirement of both parental consent and a court order for minors would
set Idaho apart from other states in the country and impose oncrous and needless burdens upon
young transgender people. As a general matter, the majority of states in the country permit
changes to birth certificate gender markers without any court process. Most states’ birth
certificate laws also do not expressly create different rules for adults versus minors. Tor those
that specify a different process for minors, a number of slates (including Oregon, Pennsylvania,
Nevada, and Washington) specifically deem the consent of a parent or guardian and/or support
from a medical provider to be sufficient.! The additional proposed requirement of court approval
in 1daho is gratuitous and unsupported, Tt is also likely to be especially burdensome for young
transgender people who were born in Tdahio but who have subsequently moved out of state.

Wa therefore recommend refraining from a requirement that would force young
transgender peaple to go to court in order to correct their birth certiticates to mateh their gender
identity. To the extent that the Board chooses to retain the option of court approval, we would
recommend making it sufficient for a young transgender person to obtain either parent/guardian

consent or court approval, rather than requiring both.

We appreciate the opportunity to provide comment on these important changes.to TOITW
rules and to help ensure the health and safety of all Idzhoans, including those who are
transgender.

Sincercly,

Peler C. Rermn
Sentor Allomey

Kara Ingethart
Law Tellow

Monica Cocleerille
Coclkerille aw Office

! See Oregon

(htrofwww.oregon.govioha/PLITIR TH DEATHCERTLIWICATES/ CHANGEVILALRECORE S/Documents/OHA-
2673.pdf); Pennsylvania (h ip:franww fransequality. oredsites/detault/files/docs T A-H C-Palicy.pdD); Nevada
{http:dpbhav.govinpleadedFiles/dpbhnven vleontentTrogramsBirthDeathPoes/Packel %420~

%420 ransgender.pdf); and Washington (htips:/aww.dohwa.gov/Partals!] Documents/Pubs/422-[44-
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF TDALIO

F.V.and DANI MARTIN,
Case No. 1:17-CV-00170-CWD

Plaintiffs,

MEMORANDUM DECISION AND

v ORDER (DKT. 28)

RUSSELL BARRON, in his official
capacity as Dircctor of the Idaho
Department of TTealth and Wellare;
ELKTE STIAW-TULLOCII, in her olficial
capacity as Administrator of the Division
of Public ITealth for the Idaho
Department of [Health and Wellare; and
JAMIES AYDELOTTE, m his official
capacity as Statc Registrar and Chief of
the Bureau of Vital Records and Health
Stlatistics,

Defendants.

INTRODUCTION
Transgender individuals born in Idaho cannot obfain a birth certificate with the
listed sex matching their gender identity. The Tdaho Department of Health and Welfare

(IDITW) interprets stale law to bar changes to the listed scx unless an applicant can show

I Russell Barron is now the Director of the 1daho Department of Health and Welfare. Pursuant to
Rule 25(d) of the Federal Rules of Civil Procedure, Russcll Barron is substituted for Richard Armstrong
as a defendant in this suit,

MEMORANDUM DECISION AND ORDER -1



Case 1:17-0v-00170-CWD  Document 39 Filed 03/05/18 Page 2 of 26
there was an ervor of identification at birth. Therctore, as a policy, IDIIW categorically
and automatically denies applications to change the listed sex for any other reason. The
questions presented to the Court are whether IDITW’s interpretation, as applied, viclates
the Equal Protection and Due Process clauses of the Fourtcenth Amendment to the
Constilution of the United States, and whether it impermissibly compels speech in
violation of the Tirst Amendment.

As a preliminary matter, the Court notes the rare posture of the case. Plaintiffs,
two transgender women born in Tdaho, bring this action under 42 T.S.C, § 1983, asking
the Court for a declaration that IDITW’s policy violates their constitutional rights and the
rights of others similarly situated. Plaintiffs request that the Court apply heightened
scrutiny review, and declare that IDHW s policy violates the liqual Protection Clausc.
They also scek a ruling that the policy infringes upon duc process rights to informational
privacy, individual liberty, autonomy, and dignity. Plaintiifs request further that the Court
find that IDIIW’s policy impermissibly compels speech in violation of the I'irst
Amendment to the Constitution. Plaintiffs ask the Court o enjoin Defendants, and others
subject to the injunction, from enforeing the policy.

In furn, Defendants do not defend the constitutionality of the policy. Instead, ey
admit it is unconstitutional. Specifically, that it violates the Tiqual Protection Clause,
failing minimum serutiny review because “a prohibition against changing the sex
designation on the birth certificate of a transgender individual who has undcergone
clinically appropriate (reatment to permanently change his or her sex™ bears no rational

relationship to a conceivable government interest. (Ans. to I'irst Am. Compl., Dkt. 19 at

MEMORANDUM DECISION AND ORDER -2



Case 1:17-cv-00170-CWD Document 39 Filed 03/05/18 Page 3 of 26

2-3 ¢4 5.) Defendants asscrt that, once they have an order from the Court in hand, they will
create a new rule permitting transgender individuals to change the sex listed on their birth
cerlificates. (Oral Argument at 9:50, F.V. v. Armsirong et al., No. 1:17-CV-00170-CWD
(February 1, 2018).) Defendants indicate also that the new rule will include a provision
that any revision history related to changes to the listed sex or name changes will not be
marked on the reissued birth certificates of transgender individuals. Defendants [urther
indicate they cannot proceed to creale a rule until they receive a court order (Oral
Argument at 9:51, F.V. v. Armstrong et al., No. 1:17-CV-00170-CWD (T'cbruary 1,
2018}))

Delendants assert that, because they have made these concessions, the Court
should exercise judicial restraint and decide the Plaintifis” motion on the nayrowest
ground—that the current policy, as applied, is not rationally related (o a legitimate
government inferest, violates the Plaintiffs’ equal protection rights. and s thus
unconstitutional under minimum scrutiny review.,

Plaintiffs counter that, in the [ace of pervasive government discrimination against
transgender individuals, the Court has a constitutional duty and inherent authority to
definc the level of scrutiny that should be applied to their cqual protection claim, and
should determine favorable judgment is warranted on the basis ol the other constitutional
claims—in addition to [ashioning a remedy mandating cqual treatment.

The Court will not reach Plainti{fs’ Duc Process or First Amendment claims for
the following reasons. First, the Court finds resolution of the Fqual Protection Clause

claim captures “the essence of the right in a more accurale and comprehensive way™ than

MEMORANDUM DECISION AND ORDER -3
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the Due Process Clause, “cven as the two Clauses may converge in the identification and
delinition of the right.”” Obergefell v. Hodges, 135 8. Ct. 2584, 2603 (2015). 'The
substance of Plaintiffs’ First Amendment claim is that if a birth certificate is reissucd to a
transgender individual, and the reissued birth certificate includes the revision history, it
will impermissibly compel speech—.e. it will foree an individual to disclose thelr
wransgender status when they would not ordinarily do so. Given Defendants” concession
and agrecment, the compelled speech concern falls away, and the merits of this claim
need not be addressed by the Court.

After careful consideration, the Court finds [DITW’s policy of categorically and
automatically denying applications submitted by transgender individuals to change the
sex listed on their birth certificates is unconstitutional under the Equal Protection Clause
of the Fourtcenth Amendment. The Court finds further that any constitutionally sound
rule must not include the revision history as to sex or name to aveid impermissibly
compelling speech and furthering the harms at issue. The Court notes also that the new
rule should withstand heightened serutiny review to fall within the contours of cqual
protection law. To reasonably assure the rule and remedy comply with such existing law,
the Court will discuss the same after presenting the background, introducing the partics,
and outlining the standard of review.

BACKGROUND
1. Idaho Vital Statistics Laws
States are responsible for the development and implementation of laws related to

vital cvents such as recording births and deaths. Tlowever, most stales, inchuding Idaho,

MEMORANDUM DECISION AND ORDER - 4
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use the Model State Vital Statistics Act published by the Centers for Discase Control and
Prevention as a basis for state law.? The Tdaho Vital Statistics Act (Act), Title 39, Chapter
2 of the Idsho Code, authorizes the Idaho Board of Health and Welfarc (Board) to
propose rules to carry out its provisions related to vital statistics—the Vital Statistics
Rules (Rules). IDAPA 16.02.08.000. TDHW is the statc agency responsible for
cnforcement of the Act and the Rules, (together, vital statistics laws) for providing the
official interpretation of such laws, and for developing temporary and final propesed
rules. State legislative approval is necessary to enact final proposed rules into law.
Idaho’s vital statistics laws require that all amended birth certificates be marked as
“amended,” including a record of the nature of the change, unless the change is made
under one of the following circumstances: (1) minor corrections made within one year
after the date of the cvent necessitating the correction; (2) voluntary acknowledgements
of paternity and non-paternity; and (3) for changes to name and paternal and maternal
information in instances of adoption. Tdaho Code §§ 39-250, 39-258-59; IDAPA
16.02.08.201. In these circumstances, the vital statistics laws require the amendmenls not

be marked or noted on the birth certificate.® A catch-all provision applics 10 any

2 See Model State Vitad Statistics Act and Model State Vital Statistics Regulaiions, 2011 Revision,
Centers for Discase Control and Prevention. Idaho’s Vital Statistic Act is based i large part on the 1992
Revision of the model rules.

? For example: Idaho Code § 7-1106 allows a biological father to establish paternity via an
affidavit of paternity. The affidavit must bo signed by both the father and the birth mother. IDAPA
16.02.08.201.05 .4, If the child’s birth certificate lists a diffcrent person as the father, a court order is
required to change the father’s name. [DATA 16.02.08.201.05.b. The reissued, amended hirth certificate
must not be marked amended or include any record of the paternity change. 1.C. § 39-250(2), (3); IDAPA
16.02.08.201.05¢,

MEMORANDUM DECISION AND ORDER -5



Case 1:17-cv-00170-CWD Document 39 Filed 03/05/18 Page 6 of 26

amendment not specifically provided for in the vital statistics laws. [DAPA
16.02.08.201.08. Notably, amendments made under the catch-all provision must be
described on the birth certificate.

All applications to amend birth certificates are reviewed by the state registrar. The
registrar’s determination must serve the objectives of the vital statistics Jaws and the best
interests ol the public. IDAPA 16.02.08.201(¢c). When applications are denijed. an
individual has a right to petition a court for an order requiring the registrar make the
requested amendment. Tdaho Code § 39-250(5).

As cxplained above, IDITW interprets Idaho vital statistics law to prohibit changes
to the listed sex unless there was an error in recording the sex at birth, Notably, IDHW
asserts thal Tdaho birth certificates reflect the “sex” of a person at birth and do not contain
a “gender marker”™ designation. (Ans. to First Am. Compl., Dkt. 23 at 2 4 3-4.) From this
interpretation comes IDITW’s policy ol automatically and categorically denying
applications made by transgender individuals for the purpose of changing the listed sex to
reflect their gender identity.?

2. Biolegical Scx, Gender Identity, Transition
There is selentific consensus that biological sex is determined by numerous

clements, which can include chromosomal composition, internal reproductive organs,

4 [daho counts as one of only four remaining states that do not permit transgender individuals to
change the sex listed on their birth certificate. The other three states are Kansas, Ohio, and Tennessce.
(PLs’ Men. of Law in Support of Mot. for Summ. Jgmt., Dkt. 28-1 at 19 n. 4.)

MEMORANDUM DECISION AND ORDER - 6



Case 1;17-cv-00170-CWD Document 39 Filed 03/05/18 Page 7 of 26

external genitalia, hormone prevalence, and brain structure.” Sex determinations madc at
hirth are most often based on the obscrvation of external genitalia alone. World
Professional Association for Transgender [ealth, Standards of Care for the Health of
Transsexual, Transgender, and Gender Nonconforming People at 97 (7th Version, 2011)
(hereinafter “WPATH Standards of Care”). For most people, this determination aligns
with gendcr iden(ity and gender expression. Jd. Of importance heve, however, are
instances where it docs not.

Gender identity, also known as corc gender, is the intrinsic sense of being male,
female, or an alternative gender. WPANTT Standards of Care at 96. Iransgender 1s an
adjcctive used to designate “a person whose identily does not confirm unambiguously to
conventional notions of male or fermale gender,”® Put another way, transgender is an
adjective used (o describe a person who has a gender identity that dilfers, in varying
degrees, from the sex observed and assigned at birth. WPA'TH Standards of Care at 97.

Transgender individuals often suller emotional disiress in the process of
recognizing and responding to the complex social and personal scenarios that result
because their gender identity does not align with birth-assigned sex. (DDkt. 28-5 at §; See

e.¢.. American Medical Association Resolution 122 (A-08) at 1 (2008)). A clinical

5 The American Psychology Association defines sex as “one’s biological stalus as either malc or
female” (hat “Is associated primarily with physical attributes such as cliromosomes, hormone prevalence,
and external and internal anatomy.” Iransgender People, Gender Identity and Gender Lixpression,
American Psychological Association (2018), http:/fwww.apa.org/topics/Ight/transgender.aspx (last visited
Mar. 3, 2018).

§ transgender, OXIORD ENGLISH DICTIONARY, http:/fwww.oed.com/view/ Fntry/2476497

redireetedlirom=transgenderfeid (last visited Feb. 7. 2018).
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medical condition., known as gender dysphoria, can result from such distress.” Id.
Symptoms include anxiety and depression, suicidality, and other serious mental health
issues, fd.; WPATH Siandards of Care at 25.

I'ransgender individuals, especially those sutfering from gender dysphoria, often
procced through a process known as transition, defined as follows:

Transition is a period of time when individuals change from the

gender role associated with their sex assigned at birth to a different

gender role, For many people, this involves learning how to live

sociully in another gender role; for others this means {inding a gender

role and expression that is most comfortable [or then. Transition may

or may not include feminization or masculinization ol the body

through hormoncs or other medical procedurcs. The naturc and

duration ol transition is variable and individualized.
WPRANIT Standards of Care at 97.

Tn other words, transition is the process where a person works to bring their lived

expericnee and outer appearance into alignment with their gender identity. Transition can

include medical treatments, such as hormone therapy and surgery, but is often limited to

T The American Psychiatric Association describes gender dysphoria as follows:

People with gender dysphoria may often experience significant distress
and/or problems [imctioning assoclaled with this conflict between the way
they fuel and think of themselves (referred 1o as experienced or expressed
gender) and their physical or assigned gender.

I'he gender conflict affects people in different ways. 1t can change the way
a person wants to express their gender and can intluence behavior, dress
and sclftimage. Some people may cross-dross, some may want to socially
transition, others may wani to medically transilion with sex-change
surgery and/or hormone treatment. Socially transitioning primarily
involyes transitioning into the affinned gender’s pronouns and bathrooms.

Gender Dysphoria, American Psychiatric Associalion, Physician review by Ranna

Parckh, M.D., M.PIL (February 2016), hitps:i/www.psychialry.org/patients-
families/gender-dysphoria/what-is-gender-dysphoria (last visited Mar. 5, 2018).

MEMORANDUM DECISION AND ORDLER -8
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social transition. WPATH Standards of Care at 71, 97, Not all transgender people choose
to undergo surgery as a part of the transition process. This is due to numerous potential
{actors, including whether surgery 1s m_edically necessary, and personal and financial
factors such as lack of insurance coverage. (See First Am. Compl., Dkt. 19 al 6 § 24; see
also Ans. to First Am. Compl., Dkt. 19 at 59 24.)

Social transition includes changes in clothing, name, pronouns, hairstyle, and
identity documents to reflect onc’s gender identity. /d. at 9-10. “A complete transition is
onc in which a person attains a scnse of lasting personal comfort with their gendered self,
thus maximizing overall health, well-being, and personal safety.” (Decl. of Dr. Randi
littner, Dkt 28-5 at 10.)

3. Discrimination Against Transgender Individuals

Mismatches between identification documents and outward gender presentation
can create risks to the health and safcty of transgender people. Transgender people who
present mismatched identilication arc verbally harassed, physically assaulted, denied
service or benelits, or asked to leave the premises. James et al., The Repoit of the 2015
.S Transgender Survey, Washington D.C., National Center for Transgender Equality at

7 (2016) (hereinafter Transgender Survey).t According to the Federal Bureau of

8 Defendants note the survey “acknowledges that respondents in the study *were not randomly
sampled and the actual population characteristics of transgender people in the U.S. are not known,
Therefore, it is not appropriate to generalize the findings in this study to all transgender people.™ (DKt
19-6). The Court similarly acknowledges the limitations of the survey, Yet, the survey is also “the largest
survey examining the experiences of transgender people in the United States, with 27,715 respondents
from all fifty states ...” (Transgender Survey at 4.) Thus, the Court views the statistics presenled in the
report as a reliable indicator of harassment and violence across the population.

MEMORANDUM DECISTON AND ORDER -9
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Investigation, 1.7 percent of all hate crimes reported by law enforcement agencies in the
United States in 2015 were molivated by gender-identity bias. 2015 Hate Crime
Statistics, FBI, Criminal Justice Information Scrvices Division, hitps://uer.tbi.gov/hale-
crime/2015/opic-pages/victims_{inal.pdf (last visited Mar. 5, 2018).

Statistics regarding the ongoing discrimination transgender individuals face
highlight why involuntary disclosure of transgender status creates these risks. For
instance, nearly twenty-five percent of surveyed college students, when perceived as a
transgender person, were verbally, physically, or sexually assaulted in 2015, Transgender
Survey at 9. This figurce tracks the percentage of workers reporting mistreatment in the
workplace due to gender identity. Id. at 10. More than seventy-five percent ol transgender
workers take steps to avoid such mistreatment at work by hiding or delaying their gender
transition, or by quitting their job. fd. at 11.

Across all environments, almost fifty percent of transgender people surveyed for
the 2015 report responded that they had been verbally harassed due to their gender
identity. fdd. at 13, Nearly one in ten 1‘0poﬂcd being physically assaulted because of their
sender identity. /d. Notably, the reported lifetime suicide attempt rate for transgender
people is nearly nine times the rate of the United States population on average. Id. at 8.

4., The Plaintiffs

Plaintiffs are two transgender women who were born in ldaho, liach Plaintiff has

undergone the process of transition but is unable to obtain a birth certificate that reflects

her gender identity.

MEMORANDUM DECISION AND ORDER - 10
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F.V. is a 28-year-old woman born in Idaho. She is a ransgender person who was
assigned the sex of male at birth. Although F.V. states that she knew from approximately
age 6 she was female, she began to live openly as a [emale when she was 15 years old.
She has lived as a woman sinec that time, and asserts that doing so has been essential to
her sense of self. F.V. relates that she “cannot imagine living life as a man” because she
is nol a man, and would be living a lic to try to do so. (Decl. of F.V., Dkt, 28-3 at 2.)

E.V. has taken steps, both medically and socially, to bring her body and expression
of gender in line with her female gender identity,” Fler social transition has included
legally changing her name from a traditionally malc name to a traditionally female one,
and changing her name and gender on her driver’s license, passport, and in her social
securify records, On March 17, 2017, T.V. contacted the Idaho Burcau of Vital Records
and Health Statistics to inquire about changing the sex listed on her birth certificate. She
was informed that IDHW docs not consider such applications.

F.V. asserts that living with a birth certilicate declaring she is malc is a permanent
and painful reminder that Idaho does not recognize her as she is—as a woman. Beyond
this, she states that presenting an identity document that contlicts with her gender identity
is hoth humiliating and dangerous: it puts her at risk of violence by disclosing against her
will and intentions that she is a (ransgender individual.

v i)cfcndam:q “admit th_at they are aware of no rational basis justifying a prohibition against
changing the sex designation on the birth cerlificate of a fransgender person who has undergonc clinically
appropriate treatment (o permanently change his or her sex.” (Ans. to First Am. Compl., Dkt. 23 at 2-3 )

Defendants concede also, “ihat no rational basis justifics treating {ransgender persons like Plaintiffs
differently than other persons.” (IDkt. 23 §5.)

MEMORANDUM DECISION AND ORDER - 11
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Dani Martin (Dani) is a 31-year-old woman born in [daho. Dant is a transgender
person who was assigned the sex of male at birth. Like F.V., Dani states thal she knew
from a young age she was fcmale. However, fear of rejection and bullying prevented her
from coming out when she was yvounger. With the support of her spouse and her family,
Dani began to transition in 2014, She has lived her life openly as a woman sinec that
time.

Like F.V., Dani has taken steps, both medically and socially, to bring her body and
expression of gender in line with her female identity, Her social transition has included
legally changing her name from a traditionally male name to a traditionally femalc onc,
and changing her name and gender on her driver’s license and in her social security
records. Like F.V., Dani has been unablc o change the gender on her birth certificate due
to Tdaho’s prohibitory policy.

The mismatch between Dani’s gender identity and the sex listed on her bixth
certificate has exposed her to harassment and embarrassment. She asserts the mismatch
has also prevented her from making the change in other important records- -perpetuating
instances where she is forced to disclosc her transgender status, face embarrassment,
harassment, and potential physical violence,

5. The Defendants

The three Defendants are ecmployees of IDITW. As supervisors and custodians of

records, they are each variously responsible for the implementation, enforcement,

development, and interpretation of Tdaho’s vital statistics laws.
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Defendant Russell Barron is the Director of IDHW. He supervises the activities of
TDHW, including the enforcement of the Vital Statistics Act, Vital Statistics Rules, and
the agency’s policies and interpretations of such laws.

Defendant Tlke Shaw-Tullock is the Administrator of IDHW’s Division of Public
Health. The division includes the Bureau of Vital Records and Health Statistics. She
supervises activities of the division, including enforcement of the Vital Statistics Act,
Vital Statistics Rules, and the ageney’s policies and interpretations of such laws,

Defendant James Aydelotte is the State Registrar and Bureau Chiel of the Bureau
of Vital Records and Tlealth Statistics at TDITW. He is the official custodian of vital
records for the State of Idaho and also enforces the Vital Statistics Act, Vital Statistics
Rules, and (he agency’s policics and interpretations of such laws.

STANDARD OF REVIEW
1. Standard of Review for Summary Judgment Motions

Summary judgment is appropriate where a party can show, as to any claim or
defense, “there is no genuine dispute as to any material tact and the movant is entitled to
judgment as a matter of law.” Ted. R. Civ. P. 56(a). One of the principal purposes of
summary judgment “is (o isolate and dispose of factually unsupported claims....” Celotex
Corp. v. Cairett, 477 1.8, 317, 323-24 (1986). It is “not a disfavored procedural
shorteut,” but is instead a tool to prevent factually insufficient claims or defenses “from
voing to trial with the attendant unwarranted consumption of public and private

resources.” fd at 327.
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“The moving party is entitled to summary judgment if that party shows that each
issue of malerial fact is not or cannot be disputed. I'o show the material facts are not in
dispute, a party may cite to particular parts of materials in the record, or show that the
materials cited do not establish the presence ol a genuine dispuie, or that the adverse
party is unable to produce admissible evidence to support the fact.” Ransier v. United
States, No. 2:12-CV-00538-EJL, 2014 WL 5305852, at *2 (1J. Idaho Oct. 15, 2014); I'cd.
R. Civ. P. 36(c)(1)(A) & (B).

Trederal Rule of Civil Procedure 56{e)(3) authorizes a court to grant swmmary
judgment for the moving party “if the motion and supporting materials—including the
facts considered undisputed—show that the movant is entitled to it. The existence of a
scintilla of evidence in support of the non-moving party’s position is insuilicient. Rather,
‘therc must be evidence on which the jury could reasonably find for the [non-moving
party].”” Ransier al *2 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242,252
(1986)).

2. Standard for Permanent Injunction

To prevail on a motion for a permanent injunction, plaintiffs must demonsirate:
(1) they have suffered an irreparable injury or harm; (2) remedies available at law are
inadequate to compensate for such injury or harm; (3) considering the balance of
hardships between the partics, an equitable remedy is warranted; and (4) public interest is
not disscrved by a permanenl injunction. eBayv Inc. v. MercExchange, LL.C., 547 U.S.

388, 391 (2006).
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When a court grants injunctive relief, it must tailor the remedy (o the specific harm
shown by plaintiffs, Hawaii v. Trump, 859 F.3d 741, 785 (9th Cir.), cert. granted sub
nom. Trump v. Int'l Refugee Assistance Project, 137 S, Ct. 2080, 198 L. 11d. 2d 643
(2017), and cert. granted, judgment vacated, 138 8. Ct. 377 (2017), and vacated, 874
F.3d 1112 (9th Cir. 2017); Califano v. Tamasaki, 422 11.8. 682, 702 (1979). The scope of
the remedy fashioned by a court is dictated by the extent ol the violation cstablished by
the plaintifls, 859 F.3d 741, 785. Aside [rom these parameters, a court has stgnilicant
discretion in fushioning an appropriate and proportionate remedy. /d.

LEGAL FRAMEWORK
1. The Equal Protection Clause

The Equal Protection Clause of the Fourtcenth Amendment requires that all
similarly situated people be treated alike. Ciry of Cleburne v. Cleburne Living Cir., Inc.,
473 U.S. 432, 439 (1985). I'qual protection requirements restrict state Icgislative action
{hat is inconsistent with bedrock constitutional guarantees, such as equality in treatment.
See Obergefell v. Hodges, 135 S, Ct. 2584, 2603 (20]_5). An equal protection claim is
cstablished when plaintiffs show they were treated differently than other similarly
situated people. Cifv of Cleburne at 439-440. Yet, states arc given significant leeway to
establish laws to cffectively govern citizens and remedy socictal ills, Romer v. Evans, 517
1.S. 620, 631 (1996). Because of this, success[ul equal protection claims additionally
require plaintiffs to show the difference in treatment was the result of intentional or
purposeful discrimination. Stone v. Traump, No. CV MIG-17-2459, 2017 WL 5589122, at

#15 (. Md. Nov. 21, 2017).
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In this matter, Plaintiffs. transgender individuals born in 1daho, have adequnately
alleged they were trealed diflerently from non-transgender people born in Idaho. IDHW
practices a policy of automatically and categorically denying applications made by
{ransgender people to amend the birth-assigned sex on their birth certificates 1o align with
their gender identity. Plaintiff F.V. contacted IDHW to inquire about amending her birth
certificate to align with her gender identity. IDHW informed IV, consistent with its
policy, that it docs not consider applications made on that basis. Plaintiff Dani Martin’s
experience was the same, The IDHW Defendants provide no justification for the policy.

Yet, in turn, IDHW permits some classes of people, adoptive parents for instance,
to make amendmenis 1o birth certificates without record of the amendment on the
reissucd certificate. IDHW has similar laws and policies related to the change of paternal
information. These laws give certain people access to hirth certificates that accurately
rellect who they are, while denying transgender people, as a class, access Lo birth
certificates that accurately reflect their gender identity. ‘Therefore, as Defendants
concede, Plaintiffs™ equal protection claims are valid.

The Supreme Court of the United States has sel forth a framework of tiered review
for equal protection claims. Latfa v. Otter, 19 T. Supp. 3d 1054, 1073 (D. Idaho), aff'd,
771 T.3d 456 (9th Cir. 2014). Each tier of scrutiny requires a different level of
justification for the challenged law. Id The level of scrutiny applied to the law is
determined by the type of classificalion at issue. /d, If a law classifies on the basis ofa

and,

suspeet class or a quasi-suspect class, it is subject to heightened scrutiny review

depending on the type of suspect classification, such laws are subject to either strict
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scrutiny review or intermediate serutiny review. 1f a law does not classify on the basis of
a suspect or quasi-suspect class, it is subject (o minimum scrutiny—commonly called
rational basis review. Heller v. Doe, 509 U.S. 312, 319-21 (1993).

Thercfore, the most stringent level of review is strict scrutiny. The Supreme Court
has caretully defined the limits of this level of review. It is applicd when laws
impermissibly interfere with fundamental rights or to the disadvantage of a suspect class,
Laflc, 19 F. Supp.3d at 1073. Strict scruliny applies to classilications based on1acc,
alienage, and national origin, IDWIT’s policy makes a classification based on transgender
status. Therefore, under clear Supreme Court precedent, it does not irigger stricl scrutiny
review.

In contrast, the most lenicnt level of serutiny is rational basis review. This level of
review is applied to laws that imposc a difference in treatment between groups but do not
infringe upon a fundamental right, or target a suspect or quasi-suspect class. /feller al
319-21. In such instances, it a court can identify any rational basis supportive of the
government’s need for the law, it is upheld. fd. Tn this matter, IDHW Detendants concede
no rational bagis exists to support the catcgorical denial of requests to amend sex-
assigned birth on the basis of correcting it to match onc’s gender identity.

The Court notes the importance and potential implications of restrictions and
restraints IDHW may place on the ability of wansgender people to apply for and reccive
approval of applications to change the sex listed on their birth certilicates. Because the
Court does not have a proposed rule before it, it will not extrapolate on the potential logal

ramifications of such restrictions—-such topics arc not ripe for its consideration.
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However, any new rule must not subject one class of people to any more onerous burdens
than the burdens placed on others without constitutionally-appropriate justification—for
instance, to apply for a change in paternity information the applicant is not required to
submit medical evidence, such as DNA confirmation, to prove paternity or non-paternity.
Yet, all applicants for name changes are required to obtain a court order-—regardless of
the reason for the change. (See supra note 3 and accompanying lext.)

The Court agrees there is no rational basis to support TDTTW’s policy. The
following facts make this conclusion apparent: (1) IDIIW alrcady has a process in place
for making amendments to birth certificates, as is cvidenced by Idaho’s vital statistics
laws; (2) the vital statistics laws make certain that amendments or corrections are kept
confidential when they pertain to sensitive personal and potentially private information.
such as paternity or adoplive status; and (3) the laws make room for the amendment of
any other information on the birth certificate with the proper form of application and
gvidence,

Thus, under an alternative, conslitutionally-sound reading of 1daho’s vital statistics
laws, amendments to the listed sex arc not only possible, but procedures arc in place to
facilitate such amendments-—and the Act allows the Board to draft & rule that does just
that.!® As such, there is no rational basis [or denying transgender individuals birth
certificates that reflect their gender identity and IDHW's policy, as applied, violates the

Equal Protection Clause.

% Tdnho Code §8§ 39-241(3); 39-250,
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Yet, as explained above, Plaintifls ask the Court to lake a step further to find that
TDIW’s policy similarly fails to withstand heightened serutiny, which includes the mid-
tier of equal protection review—intermediate scrutiny. TTistorically, intermediate serutiny
applics to quasi-suspect classifications based on sex and illegitimacy. Clark v. Jeter, 486
1.S. 456, 461 (1988). Tor quasi-suspect classifications to be upheld, the statc must show
the classification is substantially related to an important governmental objective. “lhe
purpose of this heightened level of serutiny is to ensure quasi-suspect classifications do
not perpetuate unfounded stercotypes or second-class treatment.” Latia v. Oiter, 19 F.
Supp. 3d 1054, 1073 (1. Idaho), gff’d, 771 ¥.3d 456 (9th Cir. 2014) (citing United States
v. Virginia, 518 (.S, 513, 534 (1996)).

Plaintiffs argue that IDHW’s refusal to treat transgender people like others ol the
same sex, i.c. other males or females, requires intermediate review because such
treatment discriminates on the basis of sex or otherwise employs another quasi-suspect
classification—transgender status. In other words, Plaintiffs suggest two ways for the
Court to conclude that heightened scrutiny applies to government classifications based on
transgender status. The firsi—the Court could find that discrimination based on
{ransgender status is discrimination based on sex or gender, The second— the Court
could conclude that transgender status is a suspect classitication in and of itself. n cither
casc, Plaintiffs contend TDHW?s policy is not substantially relaled to an important
governmental objective and fails intermediate serutiny review. The merits of both prongs

of the Plaintiffs’ argument will be discussed in tum.
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A Discrimination Based on Sex and Gender

In 1977, the United States Court of Appeals for the Ninth Circuit held rational
basis review appropriately applied to classifications based on “lranssexual™ status,
because sex-based discrimination in the context of Title VII included only discrimination
based on onc’s anatomical gender—-not a change in one’s gender or gender identity.
Holloway v. Arthur Andersen & Co., 566 T.2d 659 (9th Cir. 1977). Although the Ninth
Circuit has not revisited the question, the reasoning emploved in /{ofloway relies on
markedly outdated notions of sex and gender that strongly indicate, that should it be
presented today, the same holding would not issue. '

The Supreme Court’s decision in Price Waterhouse 1s particularly important to the
development of a more robust understanding ol sex-based gender discrimination in the
law. Price Waterhouse, 490 1.8, 228, 240 (1989). There, the Court held that Title VII
bars discrimination based on the fact that a person is a woman or a man, gnd based on the
fact that a person fails to act like a woman or a man—i.e. it protects people from
discrimination based on their failure to adhere to society’s expectations of traditional
sender roles. Id.

In 2000, the Ninth Circuit employed the reasoning {rom Price Waterhouse in a
new statutory context. Sefmwenl v, Hartford, 204 T.3d 1187, 1202 (9th Cir. 2000). In

Sehwenk, the Ninth Circuit held that violence perpetrated against a transgender person,

"h At that time, the court found that “transsexuals™ were not an insular minority, and found also
that (ranssexuality was not a “immutable characteristic determined solely by accident of birth.” 74, at 663-
64. The court remarked: “| Tlhe complexities involved merely in defining the term “transsexunal’ would
prohibit a determination of suspect classification for transsexuals,” Holloway at 663 (foomote omitled).
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because they prescnted as a certain gender, was violence motivated by gender for
purposes of the Gender Motivated Violence Act, /d. Since Schwentk, al least one court in
the Ninth Circuit has held Schwenk’s reasoning supports the follow-on conclusion that
discrimination against transgender people is a form of sex discrimination subject to
intermediate scrutiny review. Norsworthy v. Beard, 87 . Supp. 3d 1104, 1121 (NI, Cal.
2013) (where the court found that Se/nvenk overruled the specific conclusions on which
the Holloway decision relied); see also Olive v. Harrington, 2016 WL 4899177, at *5
(1:D. Cal. Sept. 14, 2016) and Marlett v. Harrington. No. 115CV01 382MISPC, 2015
W, 6123613, at *4 (B.D. Cal. Oct. 16, 2015) (pro se screening orders citing Norsworthy,
stating discrimination on the basis of transgender status is subject to intermediate
scrutiny).

Of particular importance, significant changes in the medical understanding of
gender identity call for a reexamination of its place in the equal protection context In
relation to sex-based discrimination. Dwronslet v. Cty. of Los Angeles, 266 T, Supp. 3d
1213, 1223 (C.D. Cal. 2017) (discussing advances since Holloway v. drifur Andersen &
Co., 566 F. 2d 659 (6th Cir. 1977). “[[1t would not be inconsistent with Liolloway ... 1O
conclude, based on an adequately developed factual record, that our current
understanding of transgenderism requires the application of heightened scrutiny.” 1d.

Indeed, our medical understanding of biological sex and gender has advanced
significantly in the forty-one years since Holloway. For inslance, it is universally

acknowledged in leading medical guidance that not all individuals identify as the sex they
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are assigned at birth.'2 Despite the ongoing study to more fully understand the impact of
differences in chromosomes, brain structure and chemistry. there is medical conscnsus
that gender identity plays a role in an individual’s determination of their own sex.
Therefore, Lo conclude discrimination based on gender identity or transsexual status is not
discrimination bascd on sex 1s to depart [rom advanced medical understanding in favor of
archaic reasoning.
B. Defining New Suspect Qualifications — Transgender Status

In the equal protection context, the Supreme Court “has rccognized that new
insights and socictal understandings can reveal unjustified inequality {...| that once
passed unnoticed and unchallenged.” * Obergefell v. Hodges, 135 5. Ct. 2584, 2603
(2015). The Supreme Court employs a four-factor test (o determine whether a class
qualifics as suspect or quasi-suspect. United States v. Windsor, 570 1.8, 744 (2013).
Heightened scrutiny is warranted where the state diseriminates against a class that (1) has
been “historically subjected to discrimination,” (2) has a defining characteristic bearing

e

no “relation to ability to perform or contribute to socicty.” (3) has “obvious, immutible,

12 As set forth in WPATTI Standards of Care protocols for the care of transgender and gender
nonconforming people, including individuals with gender dysphoria. The WPATH protocols are endorsed
by the following medical associations: The American Medical Association, the Eadocrine Society, the
Americam Psychological Associatinn, the American Psychiaivic Association, the World Health
Organization, the dmerican dcademy of Family Physicians, the National Commission of
Correctional Health Care, the American Public Health Association, the National Association of
Social Workers, the American College of Obstetrics and Gvnecology, the American Society of
Plastic Surgeons, and The American Sociery of Gender Surgeons. (See Dkt. 28-5 at 8.)

13 Responding to such insighis and societal understandings, the Supreme Courl has invalidated

laws that imposed sex-based inequality in marriage, and mncqualities in the institution of marriage arising
from sex-based prohibilions. See Obergefell v. Hodges, 135 S. CL. 2584, 2604 (2015).
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or distinguishing characteristics,” and (4) is “a minority or is politically powerless.”
Windsor v. Unifed States, 570 U.S. 744 (2013).
Courts have applied this test and have found that government discrimination based
on transgender status is discrimination against a quasi-suspect class and thus is subject 1o
intermediate scrutiny. Adkins v. City of New York, 143 T, Supp. 3d 134 (SD.N.Y.
2015)." Tor example, in Adkins, a transgender person who had been arrcsted and
imprisoned sued New York City and its officials, alleging equal protection violations
based on discriminatory confinement conditions. 7. The court employed the test and
found transgender people are a quasi-suspect class:
(1) Transgender pcople have suffercd a history of persecution and
discrimination (morcover this history of persecution and discrimination is
not vet history); (2) Transgender status bears no refation to ability 10
contribute to society- i.c. simply by virtue of their status they are not any less
productive than any member of society; (3) Transgender status 18 a
sufficiently discernible characteristic to define a discrete minorily class; (4)
‘Transgender people are a politically powerless minority.
Id
Similarly, in Evancho v. Pine-Richland School Dist., the count concluded

intermediate scrutiny applies to classifications based on transgender status. 237 F. Supp.

3d 267 (W.1). Pa. 2017). There, pursuant to a school board resolution, transgender high

M See Sione v. Trump, No. CV MJG-17-2459, 2017 WL 5583122 (1), Md. Nov. 21, 2017)
{finding transgender individuals appear to satisty the criteria of at lcast a quasi-suspect classification, and
that the classification at issue was a form of discrimination on the basis of gender); A.JL v. Minersville
Area School District, No, 3:17-CV-391, 2017 WI. 5632662, at *7 (M.D. Pa. Nov. 22, 2017) {both the
partics and the court agreed heightened scrutiny applied to a transgender girl’s equal protection claims
when she was excluded from using the girl’s bathroom at school because the sex listed on her birth
certificale was male).
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school students were limited to using cither single-user bathrooms or bathrooms
matching their birth-assigned scx. The court acknowledged that the transgender students’
gender identity was:

... deeply ingrained and inherent in their very beings. Like “sex.” [...] gendor

identily is neither transitory nor temporary. Turther, what buttresses that

conclusion is the [act that the school community as a whole treats these

Plaintiffs in all other regards consistently with their stated gender identities,

along with the reality that these Plaintiffs live ali faccts of their lives in a

fashion consistent with their stated and experienced gender identities.
Id. at 289,

The findings in Adkins and Evancho echo findings made regarding homosexual
people as a class and recognized by this Court in Larta, the Ninth Circuit in SmithKline,
and the Supreme Court in Windsor and Obergefell. Applying the four [actor analysis, the
cases found: (1) homosexual people have endured persecution and discrimination; (2)
sexual orientation has no relation to aptitude or ability to contribule to society; (3)
homosexual people arc a discernable group with non-obvious distinguishing
characteristics; and (4) the class is a politically weakened minority.

The pervasive and extensive similaritics in the discrimination faced by transgender
people and homosexual pcopic arc hard to ignore: (1) transgender people have been the
subject of a long history of discrimination that continues (o this day; (2) transgender
status as a defining characteristic bears no “relation to ability to perform or contribute to
society: (3) transgender status and gender identity have been found to be “obvious,
immulable, or distinguishing characteristic[s|;™ and (4) transgender peoplc are

unarguably a politically vulnerable minority. Norsworthy, 87 F. Supp. 3d at 1119 n.§;
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Adkins, 143 ¥. Supp. 3d at 140; See generally, SmithKline Beechamm Corp. v. Abbott
Labs., 740 F.3d 471, 481-84 (9th Cir. 2014). This is especially true in Idaho where
transgender people have no state constitutional protections from discrimination based on
their transgender status in relation to employment deeisions, housing, and other services.
Therefore, transgender people bear all of the characteristics of a quasi-suspeet class and
any rule developed and implemented by TDITW should withstand heightened scrutiny
review to be constitutionally sound.
CONCLUSION

Defendants, as conceded, violate the Tqual Protection Clause by failing to provide
an avenue for transgender people to amend the sex Hsted on their birth certificates.
Dlainti{fs have sulficiently demonstrated that they have suffered irreparable injury and

and by Defendants’

harm that cannot be remedied by ordinary remedies at law
acknowledgment, TDITW cannot proceed Lo create a new rule to remedy the harm without
a court order. Furthermore, the balance of the hardships warrants an equitable remedy,
beeause allowing such amendments would pose no new burden on Defendants: 1daho
vital statistics laws allow IDHW to create and implement a constitutionally-sound rule.
and TDITW alrcady has in place processes and procedures to facilitate the amendment of
birth certificates in the ordinary course of its cveryday activities. Finally, the public
interest is not disserved by a permanent injunction. A rule providing an avenuc to obtain
a birth certificate with a listed sex that aligns with an individual’s gender identity
promotes the health, well-being, and safety of transgender people wilthout impacting the

rights of others.
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NOW THERLEFORE IT IS HEREBY ORDERLED:

1) The Court GRANTS in part and DENIES in part Plainti{l’s Motion for
Summary Judgment. (Dkt. 28.)

2) The Court PERMANENTLY ENJOINS the IDHW Defendants and their
officers, employvees, and agents {rom practicing or enlorcing the policy of
automatically rejecting applications from transgender people to change the
sex listed on their birth certificates.

3) [NHW Defendants and their officers, employees, and agents must begin
accepting applications made by transgender people to change the sex listed
on their birth certificates on or before April 6, 2018; such applications
must be reviewed and considered through a constitutionally-sound approval
process; upon approval, any reissucd birth certificate must not include
record of amendment 1o the listed sex; and where a concurrent application
for a name change is submitted by a transgender individual, any reissued
birth certificatec must not include record of the name change.

IT 1S SO ORDERED.

DATED: March 05, 2018

D Oella Oe

2% Candy W. Dale
U.5. Magistrate Judge

MEMORANDUM DECISION AND ORDER - 26



ATTACHMENT 2



State of Idaho
OFFICE OF THE ATTORNEY GENERAL
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MEMORANDUM
10 Board of Tlealth and Welfare
FROM: Nicole McKagy. Office of the Attorney General, Chief Health and Tunan Services
Division
RI< Proposed Rule lor the Burcau ol Vital Records and Health Statislics
DATE: March 13, 2018

To date, the Department’s Burcau of Vital Records and Tleabth Siatistics has categorically
denied applications from ransgender persons who wish to change the designated sex on their
birth certilicates. Vital Records has rejoeted these applicalions beeause Idaho Code §39-250
provides (hat birth certificates can be amended only in accordanee with the poverniug laws and
rules and no statute or rule penmits such an amendment.

On March 5, 2018, the United States District Court for the PHstrict of Idaho issucd a
decision holding that Vital Records™ praciice violated the constitutional rights ol two transecender
plaintiffs. £ F v Barron, ¢f al., Case No, 117-CV-170-CWD, "the court ordered that Vital
Records must hegin accepting applications from travsgender persons no later than April 6, 2018,
and that it must process those applications in a constitutionally-sound manner, By this, the court
means that the process for approving such applications must yiot be mote onerous than that
apphicd to other birth certificate antendments. “Lhe colt also held that the process must sulisly
heightened sertiny under the Equal Protection Clause of the 1 4" Amendment, which meang thal
any requirement Vital Records imposes nyust be substantially relaled to an important government
purpose. In other words, Vital Records must have evidence Lo prove that any requirernent it
imposes is needed o prevent a signiiicant problem.

The court also ardered that when Vilal Records grants a transgender person’s application,
the new cartificale it issues nust not disclose that Lhe hsted sex was changed. In addition, the
court ordered that if (he transgender person submniits a concinrent & )pll{,fmun for o narne change,
the change must not be reflected on the new certificate

in order to comply wilh the federal court m‘der the Department has preparcd a proposed
temporary rule lor the Board’s review and approval, The proposed rule 1s aftached tor vour

revView.



IDAPA 16 - DEPARTMENT OF HEALTH AND WELFARE
16.02.08 - VITAL STATISTICS RULES
DOCKET NO. 16-0208-1801

NOTICE OF RULEMAKING - TEMPORARY AND PROPOSED RULE

LFFECTIVE DATE: The effective date of the temporary rale is April 6, 2018, < NOTR: thiv may be adjusted (o be
the Board adoption dare.™

AUTHORETY: In compliance with Scctions 67-3221(1) and 67-3226, [daho Code, notics is hereby given that this
asency has adopted a temporary rule, and proposed regular rulemaking procedures have been inltated. The action is
authorized pursuant to Section 39-242, Idaho Code. '

PURILIC HEARING SCITEDULK: Public bearing(s) concerning this rufemaking will be schaduled if vequested in
writing by twenty-live (25) persons, a political subdivision, or an agency, not later than May 16, 2018,

The hearing site(s) will be accessible to persons with dizabiliiies. Reguests for accommadation must be made nou
later than five (3) davs prior to the hearing, to the agency address below,

DESCRIPTIVE SUCMMARY: The following is the required finding and coneise statement of its supporling reasons
for adepiing a temporary rule and a nontechnical explanation of the substaoce and pupose of the proposed
ralemaking:

On March 3, 2018, the United States District Court for the Disirict of Idaho tssucd a decision holding that Vital
Records’ practice of categorically denving applications for the armendment of gender markers on a birth certificates
violated the constitulional rights of two vansgender plaintiffs. F.V. v, Barron, et al, Case No. 117-CV-170-CWD.
The court ordered that Vital Records must begin accepting applications from transgender persons no later than April
6, 2018, and that it must process those applications in a conslilutionally sound manner. This rule change establishes
the standards and processes for such applications,

This rule change proposes to establish a process for the amendment of a gender marker on a birth certiticate.
Specifically, this rule chabge requires a notarized affidavit i the applicant is an aduli, and a court order if the
applicaut s a minor; prohibits the marking of the replacement birth certificate as amended; and designates that a
previous or concurrent name change must not show revision histary, or he marked as amended. Finally, this rule
change proyvides that the fumnishing of false information on the affidavit or certiticate is a felony.

TEMPORARY RULE JUSTIEICATION: Pursumil Lo Seciion{s) 67-3226(1)b), [daho Code, the Governor has
found that temporary adoption of the rule is appropriale to comply with deadlines in wmendiments to governing law ar
federal proorams, specifically, this rulemaking is being done to comply with a federal court order.

FEE SUMMARY: ‘the following is a specitic description of the fee or charge imposed of increased: NYA

FISCAL IMPACT: The lolowing is a specific deseription, 1 applicable, of any negative fiscal impact on the state
general fimd greater than ten thousand dollars ($10,000) diring the fiscal year,

There is no anticipated fiseal mpact o stale general funds or any other funds excepl the costs of the rule
! =P jmi © 2 ¥ '
promulgation, which inctudes printing and publication,

NEGOTIATED RULEMAKING: Pursuant wo Section 67-322002), Idaho Code, negotiated ralenaking was not
conducled. Negotiated rulemaking has been deemed not feasible since the Department must have the temporary rule
in cifect by April 6, 2018, as required by a federal courl order.

INCORPORATION BY REFERENCT: No materials are being incorporated by reference in this rolemaking.

ASSTISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistanceo
on technical questions eoncerning the temporary and proposed rule, contact James Aydelotte at (208) 334-4969.
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Anyone may submit written comments regarding this proposed rulem aking. All wyilten comments must be divected to
the undersioned and musi be deliverad on or before May 23, 2018,

DATED this day of L ) L2018,

Tamara Prisock

DHW - Administrative Rules Unit

450 W, State Street - 10th 1oor

PO. Box 83720

Daoise, 11> 83720-0036

(208) 334-5300 phone; (208) 334-6558 fax
dhwrulesidhw.idaho. gov e-mail

THE FOLLOWING IS THFE, TEMPORARY AND PROPOSED TEXT OF DOCKET NO. 16-0208-T801

201. COMPLETION AND CORRECTION OF CERTIFICATTS.

ot Correclion of Minor Frrors on Certificales During the First Year, btixcept as otherwise
provided in these rules, carrection of shvious crrors or wansposition of letters in words of commnion knowledee, may
be made by the State Registrar or an authorized agent within the first year alter the date of the event sither upon
individual observation or query or upon request of any persors with a direct and tangihle interest as defined m 1DAPA
16.05.01, “Use and Disclosure of Department Records,” Subsections 011.01 and 011.03, ar any parson listed in
Qubsection 201.06.d. of these rules. The method of comection will be determined by the State Registrar. and iz not
subject to the requirements of Subsection 201.08 of these rules. When stch minor corrections are made by the State
Registrar, a notation as to the source ol the infarmation, together with the date the change was made and the inilials of
the anthorized agent making the change must he made on the certificate in such a way as nof to heconte a part of any

certification issued. The cerificate must not be marked as umended. {3-30-07)
02. Amendmeni of Registrant’s Given Names or Surname on Birth Cer(ificates Within the First
Year, {12-26-83}
a. Until the registrant®s fitst birthday, given names or swmane may he amended upon wrilien
nolarized request of! ' (11-20-87)
i Both parents; (12-26-83)
1. The mother in the case of 4 child bern ont of wedlock and the Fadier’s name is not shown on the
certificate; {4-5-00)
tii. The father in the case oi the death or incapacity of the motler: {(12-26-83)
iv, ‘I'he mother in the case of the death or incapacity of the father; or (12-26-83)
V. The legal gnardian or agency having lepal custody of the registrant. {12-26-83)
h. The certificate must be marked as amended. {3-30-07)
03. Amendment of Registrant’s Given Name on Birth Certificate After the First Year. (12-26-83)
. Afier one (1) year from the date of birth, the provisions of Subscction 20 .06 of these mles must be
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followed to amend the given name if the name was entered in ervor at the time of the preparation of the birth
cortificate, {3-30-07)
b. In all other cases, a legal change of name order from a cowt ol competent jurisdiclion must be
submitted to change a given name after one (1) year. (12-26-83)
04. Addition of Given Names on Birth Certificates. (12-26-83)
a. Until rhe registrant’s seventh hirthday, given names, for a child whose bivih was recorded without
piven names, iiay be added to the certificate upon written notarized request of! (12-26-83)
i I3oth parenis; (12-26-83)
il ‘The mother in the case of a child born out of wedlogk and the father’s name is not shown on the
certificate; {4-5-001)
. The father in the case of (he deaih or incapacity of the mother; {12-26-83)
v, The mather in the case of the death or incapacity ol the Tather; or (12-26-63)
¥, The [epal guardian or ageney having legal cusiody of the registrant, (12-26-83)
h. The cerlificate musi be warked as amended. (12-26-83)
c. After the repistrant’s seventh birthday, the provisions of Subssction 201.06 of these rules must be
followed to add a given name. (3-30-07)
05. Aclknowledgment of Paternity, (12-26-83)
a. Subject to the provisions of Subsection 201.05.b. of thess rules, a new certificate of birth will be

prepared by the State Regisirar for a child barn ont of wedlock in this state upon receipt of an affidavil of patern ity
staned by both parents and a written request by hoth parents. The child’s sumame will bs changed oo the \,{mhcm‘e to

that of the father if both parents so raquest, '3-30-07)
b. If another niaa is shown as the {ather of the child on the original certilicaw, a new certificate may
be prepared ouly when a determination of paternity is made by a court of competent jur isdiction, or following
adoption. (12-26- E'w)
c. The cerlificate must not be marked as amendead. (3-30-07)
0a. Amendnient of Indicatur of Gender, {4-6-181T
ER The State Registrar st issne an amended Tdalio certificate of live birth for the change of the
indicator of sex upon receipt of the Jollowing: (-6-18¢T
L For a registeant efshteen (18) vears of age and older. a completed and natarized application on a

Torm Torm appraved by the State Reoistrar that nn,ludu. ihe following information: the identity of the applicant: the ldaho
certificate of live birth o be amended: o declaration 1]1:11 the registrant’s indicator of sex on the Idahg cettificate of
live birth does not match the registrant’s pender identitv: and the sender indicator as it should appear on the amended

certificale of live birtll (4-06-18Y1
if, For g regisirant under the age of elohieen (180 (4-6-18YT
{n A completed and notarized application_on a form approved by the State Regisirar that neludes the

fallowing information: the identity of the_ applicant: the 1dahe cerriticate of live birth to be amended: 4 declaration

that the registrant’s_indicator of_sex on the fduho cortificate of live birth does not mateh the registrant’s gender
identity: and e cender indicatoy as it should appear on the amended ecrtificate of Hve birth: and (d-6-18YT
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)] A certified copy of an order from an_tdaho cowrt of competent jurisdiclion tinding: {d-6-18)T
_ [5Y] The registrant’s indicator of sex on the registrant’s Tdaho certificare ot Jive birth docs not maich the
registrant’s wender wdentity; and (4-6-18)T
(b All parenis listed_on the reglstrant’s 1daho cerlificate of Tive birth, ar teeal suardianfs). consent to
changine the indicator of sex on the certificate, uniess the cowrt finds that a parent is deceaged or cannot b located
and the conrt orders thal (e conseni of only gne (1) parent is required, (4-6-181T
b. The amended certificate of live birth jssucd under this rule mast not be marked amended, must not

refer to the orioinal ceriificate of live birth sex, and must shaow the amended gender as reguested. The certificate of
live birth being smended, application, and court ovder i required, must be piaced iir a sealed file which may only be

opencd by an_order from an Idaho court of cumpetent jurisdiction. (1-6-181T
. A one-time name change made vider an amendment of sex o the certificats of live hirth, whether

made prior to, ar the time of, or sphsequent 1o g change of indicator of gender on a certificate of live birth must not be
marked amended and st not refer 1o the original hirth certificaws name or indicator of sex, Any_additional name

chanees are coverned by Suhscetions 201,08 and 201.09 of this rule, {4=-0-1 8T
47, All Other Amendments. Unless otherwise provided in these rules or fn Seclion 39-250, 1daho
Code, all other amendnents to vital records must be supported hy: (3-30-07)
a. An affidavit scuting forth: (12-26-83)
1. Information to identify the certificate; (12-26-83)
i, The incorreel data as it is Hsted on the cerlificate; and (3-30-007)
ii. The correct data as it should appear. {12-26-83)
h. I one (1} year has elapsed since the date the event accurred, one (1) or morg items of docwumentary
evidence which suppost the alleped facts and which were established at least five (5) years priov to the date of
application for amendment or within scven (7) years of the date of the event. (12-26-83)
c. Any irem of a medical natwe can be amended only upon receipt of an aflidavit from the person

certifying such item, excepl that querics originating in the vital statislics office and subsequently completed and
signed by the certifier may be used to complete or modity the reporied canse al death. The Stale Registrar may

require documentary evidencs to substantiate the requested amendment. (3-30-07)
d. Applications 1o amend a specilic vital record will be accepied as follows: (12-26-83)
1. An application to amend a birth certiticate may only be made hy anc (1) or bath of the parents, the
legal guardian, the registrant if cighteen (18) years of age or alder, or the individual responsible for filing e
certificate. (12-26-83)
ii. An application to amend a death certificate may only be made by the informant, the next of Kin, the

[aneral dircetor or person aeting 2s such who signed the death certificate, or the certifying pliysician o1 coronear,
(12-26-83)

i, An application to amend a stillbirth certificate may only be made by a person listed in Subscctions
201.06.d1, or 201.00.d.01. of these mles, (3-30-07)

v, An application to amend a marriage or divoree cerlificate may only be made by the custodian ol the

official record from which the certiticate was prepared, either of the parlics lo the mariage or divorce, or the
individual responsible for filing the cantificate. (12-26-83)
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e, The State Registrar will evaluate the evidence submilled in support of any amendment, or require
additional documentation. The State Registrar’s decision and determination will be basced upon serving the objectives
of the vital siatistics statutes and the hest interests of the public. Tn the event the application is rejected or additional
information Is requived, the State Registrar most advise the applicant of the reason for the action and the vight to
appeal pursuant to Scetion 39-250(5), Idaho Cade, (3-30-07)

8. Amendment of the Same ltem More Than Onee. Once an ftem is amended on a vital record, that

item can not be amended again except upon receipt of a court order from an Idaho court of competent jurisdiction.
- .
3-30-07)

089, Methods of Amending Certificates. {12-26-83)
a. Certiticates of birth, death, stillbixth, mamiage, and divorce may only be amended by the State
Registrar as [ollows: {12-26-83)
i Preparing 4 new ceriificats showing the correct information when the State Regisrrar deerns that the

nature ot the amendment so requires. The new certiffvale may be prepared on the form used for registering clerent
events at the time of amendment. Fyeept as provided efsewhere in these rules, the tem number of the entry that was
amended must be identitied on the new certificate. In every case, except as provided elsewhere in these rules or the
Idaho Code, the new certificate must show the date the amendment was made and be given the sume state file number
as the existing certificate. Signatures appearing on the existing certificaie must be typed on the new certificate.
(3-30-07)

il Completing the item in any case where the item was teft blank on the existing certificate.
{12-26-83})
i, Drawing a stople line through the item 1o be amended and inserling the correct data immediately
ahove or 1o the side. The fine drawn throngh the arfeinal eniry must not ahliterale such enty, (3-30-07)
v, A certificate of bith amended in accordance with the provisions of Section 39-250(4), Idaho Code,
must be amended as preseribed in Subscetion 201.08.a.i1i, of these roles. The fact that the name was chanped in
accordance with a court order must be staied on the certificate, 3-30-07)
b, Unless prohibited by statute or rule, there must be inseried on the face of the ceriificate the dute the

amendment was made and the initials of the person making the change; the certiticats must be marked as amended.
{3-30-07)
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201. COMPLETION AND CORRECTION OF CERTIFICATES.
01. Correction of Minor Trrors on Certificates During the Fivst Year.

Hxcept as otherwise provided in these rules, correction of obvious errors or fr ansposition of
leiters in words of conimon knowledge, may be made by the State Registrar or an authorized
agent within the (irst year after the date of the event either upon individual obsery ation or query
or upon request of any person with a direct and tangible interest as defined in IDAPA 16.05.01,

“[7se and Disclosure of Departinent Records,” Subsections 011.01 and 011.03, ar any person
listed in Subsection 201.06.d. of these rules. The method of corrcetion will be letcrmmcd by the
State Registrar, and is not subject to (he requirements of Subscetion 201,08 of these rules. When
such minor corrections are made by the State Registrar, a notation as to the source of the
information, logether with the date the change was made and the initials o the authorized agent
making the change must be made on the certificate in such a way as not to become a puait of any
cerlification issued. The certificate must not be marked as amended. (3-30-07)

02. Amendment of Registrant's Given Names or ‘nu name on Birth Certificates Within the
First Year. (12-26-83)

a. Until the registrant's first bivthday, given names or sumame may be amended upon
written nolarized request of: (11-20-87)

i. Both parents; (12-26-83)

. The mother in the case of a child horn out of wedlock and the father's name 1s
not shown on the certificate; (4-5-00)

iii. The father in the case of the death or incapacity of the mother; (12-26-83)

iv. The mather in the case of the death or incapacity of the father; or (12-26-83)

v. The legal guardian or agency having legal custody of the registrant. (12- -26-83)
b. The certificate must be marked as amended. (3-30-07)

03. Amcudment of Registrant's Given Name on Birth Certificate After the First Year. (12-
26-83)

a. After one (1) year from the date of birth, the provisions of Subscction 201.06 of these
rules must be followed to amend the given name il the name was entered in error atl the
time of the preparation of the birth certificate. (3-30-07)

b. In all other cases, a legal change of name order [rom a court of competent jurisdiction
must be submilied to change a given name after one (1) year. (12-26-83)

04. Addition of Given Namcs on Birth Certificates. (12-26-83)
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a. Until the regigtrant's seventh birthday, given names, for a child whose birth was
recorded without given names, may be added to the certificatc upon wiitton notarized
request of: (12-26-83)

i Both parents; (12-26-83)

il The mother in the case of a ¢child born oul of wediock and the father's
name is not shown on the certificate; (4-5-00)

i, The father in the case of the death or incapacity of the mother; (12-26-83)

iv. ‘The mother in the casc of the death or incapacity of the father; or (12-26-
83)

V. The legal guardian or ageney having legal custody of the registrant, (12-
20-83)

e

h. The cortificate shall be marked as amended. (12-26-83)

¢. After the registrant's seventh birthday, the provisions of Subscction 201.06 of these
rules must be followed 1o add a piven name. (3-30-07)

05. Acknowledgment of Paternity. (12-26-83)

a. Subject 1o the provisions of Subscetion 201.05.b. of these rules, @ new certifioale of
birth will be prepared by the State Registrar for a child born out of wedlock in this state
upon receipt of an affidavit of palerity signed by both parents and a writlen request by
both parents. The child's sumame will be changed on the certificate (o that of the father if
both parents so request. (3-30-07)

b. If another man is shown as the father of the child on the oripinal certificate, a new
certificatc may be prepared only when a determination of paternity is made by a court of
competent jurisdiction, or following adoplion. (12-26-83)

¢. The certificate must not be marked as amended. (3-30-07)

06. Amendment of Indicator of Gender

a.  The State Registrar shall issue an amended Idaho certificaie of Tive birth for the
changre of the indicator of sex upon receipt of the following: '

1. For a regiatrant 18 vears of age and older, a completed and notarized
application on a form approved by the State Registrar that includes the
following informaiion: the identity_of the applicant; the Iduho cextificate of
{ive birth 1o be amended: a declaration that the regisirant’s mdicator of sex on

the Idaho certificate of live birth does not maieh the registrant’s gender

2
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identiity; and the gender indicator as it should appear on the amended

certiticate of live birth,

i For a recistrant under the age of 18, a completed and notarized application on
a forn approved by the State Registrar that includes the following
information; the identity of the applicant; the Idaho certificate ol live birth to
be amended: a declaration that the repistrant’s indicator of sex on the Idaho
cerlificae of live birth does not maich the registrant’s gender identily: the
gender indicator as il should appear on the amended cerlificate ol live birth:
and the consent of all parents lisicd on the ceriificate of Tive birth or the
consent of the regisirant’s legal guardian. Tf a parent 1s deccased. a copy of
the death certificatc shall be submitied with the application. If a parent camnot
be located, a certified copy of an order from an Idaho court of compotent
jurisdiction ordering that the consent of only one parent is required,

b. The amended certificate of live birth issued pursuant 1o this rule shall not be
marked amended, shall not refer to the original certificate of live birth sex, and

jurigdiction,

¢ A one-time name change made pursuant to an amendment of sex on the cerfificate
of live hirth, whether made prior to, at the time of, or subsequent to a change ot
indicator of pender on a certificate of live birth shall not be marked amended and
shall not refer to the original birth certilicate nante or indicaior of sex. Any
additional name changes shall be governed by IDAPA 16.02.08.201.08 and.09.

067. All Other Amendments. Unless otherwise provided in these rules or in Section 39-230,
Idaho Code, all other amendments 1o vital records must be supported by: (3-30-07)

a. An affidavit sctting forth; (12-26-83)

1. [nformation to identify the cerlificate; (12-26-83)
1. The incorrect data as it is listed on the certificate; und (3-30-07
iii. The correct data as it should appear. (12-26-83)

b. If one (1) year has elapsed since the date the event occurred, one (1) or nore items of
documentary evidence which support the alleged facts and which wore established at
least five (5) vears prior to the date of application for amendment or within seven (7)
years of the date of the event. (12-26-83)

¢. Any {tem of a medical nature can be amended only upon receipt ol an allidavit from
the person certifying such itom, except that queries origimating in the vital statistics oflice
and subsequently completed and signed by the certifier may be used to complote or

Ll
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modify the reported cause of death, The State Registrar may require documentary
cvidence to substantiate the requested amendment. (3-30-07)

. Applications 1o amend a specific vital record will be aceepted ag follows: (12-26-83)

i. An application to amend a birth certificate may only be made by one (1) or hath
of the parents, the legal grardian, the registrant if cighteen (18) years of age or
older, or the individual responsible for filing the certificate, (12-26-83)

ii. An application to amend a death certificate may only be made by the
informant, the next ol kin, the limeral director or person acting as such who
signed the death certificate, or the certifying physician or coroner. (1 2-26-873)

. An application 1o amend a stillbirth certilicate may only be made by a person
lisicd in Subsections 201.06.4.1. or 201.06.d.4i. of these rules. (3-30-07)

iv. An application 1o amend & martiage or divorce cerlificate may only be made
by the custodian of the official record rom which the certificale was preparcd,

cither of the partics to the marriage or divores, or the individual responsible for
filing the certificate. (12-26-83)

¢. The State Registrar will evaluale the evidence submitted in support of any amendment,
ot require additional documentation. The State Registrar's decision and determination
will be hased upon serving the objectives ol the vital slatistics statutes and the best
inlercsts of the public. In the cvent the application is rejected or additional mformation is
required, the State Registrar must advise the applicant ol'the reason Lot the action and the
right to appeal pursuant to Section 39-250(5), Idaho Code. (3-30-07)

08. Amendment of the Same Ttem More Than Once.

Once an tem is amended on a vital record, that item can not be amnended again except upon
receipt of a court order {from an Idaho court of competent ju risdiction, (3-30-07)

09. Vlethods of Amending Certificates. (12-20-83)

Certificates of birth, death, stillbirth, marriage, and divores may only be amended by the
Stale Registrar as follows: (12-20-83)

i. Preparing a new certificate showing the correct information when the Stafc
Registrar deoms that the nature of the amendment so requires. The new certificate
may he prepared on the form used for registering current events at the time of
amendment. Txcept as provided clsewhere in these rules, the item number of the
entry that was amended must be identified on the new certificate. [n every case,
except as provided clsewhere in these rules or the Idaho Code, the new certificate
must show the date the amendment was made and be given the same state file
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number as the existing certificate. Signatures appewring on the existing certifreate
must be typed on the new certificate. (3-30-07)

ii. Completing the item in any case where the item was lelt blank on the cxisting
cortificate. (12-26-83)

iii. Drawing a single line through the item lo be amended and inserting the corrcet
data mmmediately above or to the side. The line drawn through the orl ginal entry
must not obliterate such entry. (3-30-07)

iv. A certificate of birth amended in accordance with the provistons of Section 39-
250(4), Idaho Code, must be amended as prescribed in Subseetion 201.08.a.0n. of
these rales. The Tact that the name was changed in accordance with a cowrt order

must be stated on the certificate. (3-30-07)

b. Unless prohibited by stalute or rule, there must be inserted on the face of the certificate
{he date the amendment was made and the initials of the person making (he change; the

certificate must be marked as amended. (3-30-07)



